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QUESTION PRESENTED. 

The question presented is whether a right of action 
under the laws of the State of Virginia for damages for 
malicious prosecution and false arrest suffered by Appel¬ 
lants before their adjudication as Bankrupts, passes to or 
vests in their Trustee in Bankruptcy under the Bankruptcy 
Act. 
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IN THE 


United States Court o! Appeals 

For the District op Columbia Circuit. 


No. 11,053. 


SAMUEL MAIZEL, JACK PLOTKIN, Appellants, 

v. 

MOLLY EPSTEIN, Appellee. 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLANT. 

* 


JURISDICTIONAL STATEMENT. 

Appellee, Molly Epstein, hereinafter referred to as 
plaintiff, filed her complaint on a promissory note against 
Appellants, Samuel Maizel and Jack Plotkin, herein¬ 
after referred to as defendants, on December 20, 1950, 
in the sum of $15,400.00, in the District Court of the United 
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States for the District of Columbia (J. A. 1). That Court 
took jurisdiction by virtue of Title 11, Section 301, et seq., 
D. C. Code. Defendants filed their answers and counter¬ 
claims for malicious prosecution and false arrest in the 
sums of $40,000.00 each. (J. A. 4-7). On motion of plain¬ 
tiff, the lower Court dismissed the counter-claim on the 
ground that the causes of action passed to the defendants’ 
Trustee in Bankruptcy. (J. A. 10). The notice of appeal 
was filed May 10,1951. (J. A. 11) This Court has jurisdic¬ 
tion by virtue of Title 28, Secs. 1291, 1292 U.S.C.A. 
June 25,1948, c. 646, 62 Stat. 929. 

STATEMENT OF THE CASE. 

On December 20, 1950, plaintiff-Appellee brought an 
action against defendants, Samuel Maizel and his wife, 
and Jack Plotkin, Appellants, seeking to recover the sum 
of $15,400.00 represented by the joint promissory note of 
defendants. (J. A. 1). 

On February 2, 1951, defendants, Jack Plotkin and 
Samuel Maizel, filed their answers. (J. A. 4, 7). They 
alleged that they had been duly adjudged bankrupts by the 
United States District Court for the Eastern District of 
Virginia, and that the indebtedness represented by the 
action was thereby discharged. They also interposed 
counter-claims for malicious prosecution and false arrest 
alleging, among other things, that on November 14, 1950, 
plaintiff had maliciously instituted criminal proceedings in 
Arlington, Virginia, against them, and that after trial they 
were acquitted. (J. A. 4, 8). That as a result of said mali¬ 
cious prosecution, they were damaged and claimed 
$40,000.00, including compensatory and punitive damages. 

On March 19, 1951, plaintiff filed a motion to strike the 
counter-claims. (J. A. 9). After hearing, the Court below 
on April 13, 1951, ordered that the counter-claims of 
Samuel Maizel and Jack Plotkin be stricken and granted 
the motion of the plaintiff. (J. A. 10). The Court appar¬ 
ently ordered the counter-claim stricken on the ground 
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that rights of action for malicious prosecution and false 
arrest as set forth in the counter-claim had passed to the 
Appellants’ Trustee in Bankruptcy. The petition in bank¬ 
ruptcy was filed on November 21, 1951. (J. A. 9). The 
causes of action arose November 14,1951 prior to the filing 
of the petition. (J. A. 4). Appellants, within the statutory 
period, thereupon perfected their appeal to this Court. 
(J. A. 11). 

STATUTES INVOLVED. 

Sec. 70a(5) and (6) of the Bankruptcy Act, as amended 
June 22, 1938, c. 575, See. 1, 52 Stat. 879; March 18, 1950, 
c. 70, Sec. 2, 64 Stat. 26; Title 11, Sec. 110a(5), (6) U.S.C.A. 
provides: 

“(5) Property, including rights of action, which 
prior to the filing of the petition he could by any means 
have transferred or which might have been levied upon 
and sold under judicial process against him, or other¬ 
wise seized, impounded, or sequestered: Provided, 
That rights of action ex delicto for libel, slander, inju¬ 
ries to the person of the bankrupt or of a relative, 
whether or not resulting in death, seduction, and crim¬ 
inal conversation shall not vest in the trustee unless 
by the law of the State such rights of action are sub¬ 
ject to attachment, execution, garnishment, sequestra¬ 
tion, or other judicial process: And provided further, 
That when any bankrupt, who is a natural person, 
shall have any insurance policy which has a cash sur¬ 
render value payable to himself, his estate, or personal 
representatives, he may, within thirty days after the 
cash surrender value has been ascertained and stated 
to the trustee by the company issuing the same, pay or 
secure to the trustee the sum so ascertained and 
stated, and continue to hold, own, and carry such 
policy free from the claims of the creditors participat¬ 
ing in the distribution of his estate under the bank¬ 
ruptcy proceedings, otherwise the policy shall pass to 
the trustee as assets; 

(6) Rights of action arising upon contracts, or 
usury, or the unlawful taking or detention of or injury 
to his property; * * * ” 
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STATEMENT OF POINTS UPON WHICH 
APPELLANTS RELY. 

The point upon which appellants rely is as follows: 

L 

The Court erred in striking the counter-claims filed by 
the Appellants on the ground that the causes of action 
stated therein passed to the Trustee in Bankruptcy by oper¬ 
ation of law under the Bankruptcy Act. 

SUMMARY OF ARGUMENT. 

Rights of action for a purely personal tort under the laws 
of Virginia do not pass to the trustee by reason of the ex¬ 
press provisions of Secs. 70(a) 5 and 6 of the Bankruptcy 
Act. Malicious prosecution is a purely personal tort and 
under the laws of Virginia is not assignable. Therefore, 
the bankrupts could prosecute their actions for malicious 
prosecution and false arrest. 

ARGUMENT. 

The Court Erred in Dismissing the Counterclaims on the 
Ground that the Rights of Action Vested in the Trustee 
in Bankruptcy by Operation of Law. 

Until 1938 there were no important changes in the Bank¬ 
ruptcy Act of 1898. Under the old act, Section 70(a) 5 and 
6 read as follows: “(5) Property which prior to the filing 
of the petition he could by any means have transferred or 
which might have been levied upon and sold under judicial 
process against him; * • * (6) rights of action arising upon 
contracts or from the unlawful taking or detention of, or 
injury to his property. 

The construction of Sec. 70a (5) (6) under the act of 
1898 in a case involving the question whether a right of 
action for malicious prosecution passed to a trustee in bank- 
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ruptcy arose in the well-reasoned opinion of District Judge 
DeHaven decided January 6, 1899, in the District Court, 
N. D. of California, in the case of In re: Haensell, 91 Fed. 
355. There the Court said, p. 356: 

“A cause of action for damages arising out of a per¬ 
sonal wrong suffered by the bankrupt is not embraced 
in the foregoing description of property, the title to 
which, by operation of law, vests in the trustee of the 
bankrupt. The right to sue for a personal tort, such 
as slander, malicious prosecution, assault, etc., is 
strictly personal. It cannot be assigned, is not subject to 
levy and sale upon judicial process, and the statute does 
not contemplate that the bankrupt’s right to maintain 
an action to recover damages for such wrongs shall con¬ 
stitute any part of his estate in bankruptcy. The law 
follows, in this respect, section 14 of the bankruptcy 
act of 1867 (14 U. S. Stats. 517), in the construction of 
which it was uniformly held that rights of action for 
personal torts did not vest in the assignee in bankruptcy. 
In re Crockett, 2 Ben. 514 Fed. Cas. No. 3,402, Noonan 
v. Orton, 34 Wis. 259, Dillard v. Collins, 25 Grat. 343. 
In the first of these cases it was held that a cause of 
action for fraudulently and deceitfully recommending 
a person as worthy of trust and confidence did not pass 
to the assignee in bankruptcy by virtue of section 14 
of the bankruptcy act of 1867; and in Noonan v. Orton 
it was decided that an action for an abuse of an attach¬ 
ment process was an action for a personal injury, and 
did not vest in the assignee, although the wrong injured 
the bankrupt’s business; while in Dillard v. Collins it 
was held that a plea that the plaintiff had been adjudged 
bankrupt under the act of 1867 was not a good plea 
to an action of slander. The decisions under the bank¬ 
ruptcy laws of England are to the same effect, and 
section 70 of the present bankruptcy law of the United 
States, defining what property of the bankrupt shall 
vest in the trustee, is not more comprehensive than the 
act of 6 Geo. IV, c. 16, which provided that all the real 
and personal estate of the bankrupt, and “all the pres¬ 
ent and future personal estate of such bankrupt, where¬ 
soever the same may be found or known,” should be as¬ 
signed to the assignee of the bankrupt. * * *” 
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And on page 357, the court concluded: 

“As already indicated, my conclusion is that the 
wrong suffered by the bankrupt by reason of his al¬ 
leged malicious prosecution and imprisonment was per¬ 
sonal to himself, and the right to sue and recover dam¬ 
ages therefor is not vested in the trustee of his estate 
in bankruptcy. The bankrupt therefor has the right 
to determine for himself whether the action to recover 
damages for the injury alleged to have been sustained 
by him shall be further prosecuted or not, and this court 
is without jurisdiction to make any order in the prem¬ 
ises. For these reasons, the application for leave to 
prosecute is denied.’’ 

Thus, the law stood under the act of 1898. 

In 1933 prior to the important changes in the Bankruptcy 
Act by the Chandler Act, the Circuit Court of Appeals for 
the Fourth Circuit in the case of Ruebush v. Funk, 63 F. 
(2d) 170, affirming (D. C.) In re Funk, 2 F. Supp. 555, de¬ 
cided that under the laws of the State of Virginia a verdict 
for personal injuries recovered by a bankrupt before the 
filing of a petition in bankruptcy was not ‘ * property which 
bankrupt could transfer,” nor such “right of action” as 
entitled trustee to proceeds where no judgment was ren¬ 
dered. 

Said the Court on page 172: 

“In Beavers’ Adm’x v. Putnam’s Curator, 110 Va. 
715, 67 S. E. 353, decided in 1910, the Supreme Court 
of Virginia, in discussing the case of Anderson v. 
Hygeia Hotel Co., 92 Va. 687, 24 S. E. 269, said: ‘It 
was claimed in that case, that by virtue of sections 
2902, 2903 and 2906 of our Code the right of action 
for injury to the person, produced by the wrongful 
act, neglect or default of another, survived to the per¬ 
sonal representative, so that the limitation upon such 
right of action would be five years and not one year, 
but it was there held that such was not the effect of 
those sections; that the right of action given by them 
is not a survival of the right of action which existed in 
the injured person prior to his death, but an inde- 
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pendent right of action, created and not merely con¬ 
tinued by our statutes:’’ 

In Anderson v. Hygeia Hotel Co., supra the court says: 

“The language of the act clearly indicates that the 
legislature had in view the rule of the common law; 
and that its purpose in passing the act was to provide 
for the case of an injured person who had a good cause 
of action, but died from injuries without having re¬ 
covered his damages. It intended to withdraw from 
the wrongdoer the immunity from civil liability which 
the rule of the common law afforded him, and to pro¬ 
vide for the recovery of such damages notwithstanding 
the death of the injured person. In doing so, however, 
it plainly did not intend to continue or cause to sur¬ 
vive his right of action for the injury, but to substi¬ 
tute for it, and confer upon his personal representa¬ 
tive, a new and original right of action.” 

See also Dillard v. Collins , 66 Va. (25 Grat.) 346. 

In addition to this, the Virginia statute expressly 
provided that the right therein given should not give 
the right “to assign a claim for a tort not otherwise 
assignable.” 

The Judge below in his able opinion traces the his¬ 
tory of this statute and reaches what seems to us to be 
the correct conclusion, that the right of action would 
not have survived Funk’s death, but we do not consider 
that conclusion necessary to the decision in this case. 
Subsection 5 and subsection 6 of section 70a of the 
Bankruptcy Act must be read together and Congress 
evidently intended that rights of action should be dealt 
with in subsection 6 which provides that only rights of 
action arising upon contract or from the unlawful tak¬ 
ing or detention of or injury to the bankrupt’s prop¬ 
erty shall pass to the trustee. Under the rule of con¬ 
struction of statutes other rights of action are excluded 
and would not pass. 

There had been no final judgment entered on the ver¬ 
dict at the time of the filing of the bankrupt’s petition 
in bankruptcy nor was any judgment of the court ever 
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entered on the verdict other than the one dismissing 
the suit as settled which vras entered after the filing of 
the petition and after the adjudication in bankruptcy. 
The adjudication on November 9, 1931, related back to 
November 6,1931, the date of the filing of the petition. 
Isaacs v. Hobbs Tie & Timber Co., 282 U. S. 734, 51 
S. Ct. 270, 75 L. Ed. 645. 4 Remington on Bankruptcy, 
3rd Ed., Par. 1398, p. 326. 

We do not think that the fact that there was a verdict 
upon which no judgment had been entered changes the 
situation. A motion was pending to set aside the ver¬ 
dict and this matter was still within the breast of the 
trial court. Until the final judgment it did not become 
property that could be transferred. Stone v. Boston & 
M. R., 7 Gray (Mass.) 539. 

“Under the general rule a cause of action for a per¬ 
sonal tort cannot be assigned before judgment even 
after verdict.” 5 C. J. p. 892. * * * ” 

And on page 173: 

“In Sibley v. Nason, 196 Mass. 125, 81 N. E. 887, 
12 L. R. A. (N. S.) 1173,124 Am. St. Rep. 520,12 Ann. 
Cas. 938, in a well considered opinion the court said: 
‘This action, having been brought for damages to the 
person of the plaintiff, could not by any means have 
been transferred by him. * * * It was not property, 
nor a right of property, until it vras reduced to a judg¬ 
ment. * • * Thus it appears that the claim which the 
plaintiff was prosecuting against the defendant is not 
properly described by any of the phraseology in sub¬ 
section 5. Subsection 6 is limited to rights of action 
arising upon contract or respecting property, and does 
not include an action of tort for personal injuries. It 
is not, and never has been, the policy of the law to 
coin into money for the profit of his creditors the 
bodily pain, mental anguish, or outraged feelings of 
a bankrupt. None of the federal or English bank¬ 
ruptcy acts, nor our own insolvency statutes, have 
gone to that length.” 
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In 1938 Congress adopted the Chandler Act, now called 
the Bankruptcy Act. Sec. 70a(5) and (6) were slightly 
changed. Subsection 5, in substance, was retained un¬ 
changed but was clarified by the addition of, “including 
rights of action” and the reference to seizure, impounding 
and sequestration. 

Subsection (6) was a new provision but only clarified the 
existing law. See: “The Bankruptcy Law of 1938, Com¬ 
parative Analysis prepared for the National Association 
of Credit Men by Jacob I. Weinstein.” Also, Report of 
House Committee on the Judiciary, July 29, 1937, p. 34. 

Sec. 70 continued to recognize the exemption of purely 
personal torts as distinguished from property damage. 

In March 1950, Sec. 70 subsection (c) was amended but 
70a(5) and (6) were unchanged. (See Appellant’s Brief, 
p. 3.) 

A case arising after the recent amendment is Empire 
Tractor Corporation v. Time, decided June 12, 1950 by 
District Judge McGranerv, 91 F. Supp. 311. On page 312 
we find that court saying: 

“(1, 2) I cannot agree that the addition of the lan¬ 
guage in Section 70, sub. a(5) as quoted, is pertinent 
to the resolution of the issue. That language obviously 
has reference to the rights of action of an individual, 
as indicated by the references to ‘injuries to the 
person’ or to a ‘relative’ of the bankrupt, and by the 
reference to ‘death, seduction, and criminal conversa¬ 
tion.’ Of course, title to such an action as one for the 
libel of an individual does not vest in the trustee. A 
corporation’s cause of action for libel, however, is 
concerned exclusively with an injury to property, and 
not at all with the intimate, personal injury to moral 
character and reputation. ‘An action for libel existing 
in favor of a bankrupt corporation is based on such an 
injury to the bankrupt’s property that title passes to 
the trustee under Section 70a (6), and is not affected 
by the language of the first proviso in Section 70a(5).” 
Collier on Bankruptcy, 14th ed., vol. 4, Sec. 70.28, 
page 1173.” 
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CONCLUSION. 

In view of the foregoing it is suggested that the learned 
Court misconstrued Sec. 70(a) (5) and (6) of the Bank¬ 
ruptcy Act and improvidently dismissed Appellants ’ 
counterclaims. This court should remand the case, rein¬ 
state the counterclaims, and require appellee to answer. 

Bespectfully submitted, 

Samuel B. Brown, 

Nathan M. Brown, 
Benjamin B. Brown, 

514 Colorado Building, 
Washington 5, D. C. 
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IN THE 


United States Court of Appeals 

Fob the District of Columbia Circuit 


No. 11053. 


SAMUEL MAIZEL, JACK PLOTKIN, Appellants. 

v. 

MOLLY EPSTEIN, Appellee. 


Appeal from the United States District Court for the 

District of Columbia. 


JOINT APPENDIX. 

1 Filed Dec 20 1950 

Complaint on Promissory Note, to Impress Lien, Etc. 

1. The claim for relief herein on behalf of the plaintiff, 
Molly Epstein, against the defendants, Samuel Maizel, 
Mary M. Maizel and Jack Plotkin, is for an amount in ex¬ 
cess of $3,000.00, exclusive of interest and court costs, and 
is within the jurisdiction of this court. 
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i 
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2. The plaintiff is a citizen of the United States and a 
resident of the District of Columbia. Defendants Samuel 
Maizel and Mary M. Maizel are husband and wife. All 
three defendants are residents of the District of Columbia. 

3. On, to wit, October 1, 1948, for value received, the de¬ 
fendants, Samuel Maizel, Mary M. Maizel and Jack Plotkin, 
executed and delivered their one certain joint and several 
Dromissory note in the amount of Twenty-three Thousand 
and no/100 Dollars ($23,000.00), payable to the order of 
the plaintiff in monthly installments of $400.00 plus accrued 
interest on the amounts of principal remaining unpaid, on 
the 1st day of each and every month after said date for 
twenty-nine (29) consecutive months, the entire balance 

of principal and interest then remaining to be paid 
2 as the thirtieth installment thirty (30) months after 
said date. Said note further provided that if default 
be made in the payment of any one of the aforesaid install¬ 
ments when and as the same shall become due and payable, 
the unpaid balance of the aforesaid principal sum and ac¬ 
crued interest shall, at the option of the holder thereof, at 
once become and be due and payable. 

4. That thereafter, and from time to time, defendants 
made payments on account of the principal and interest of 
said note; the total amount paid on account of principal 
being $7,600.00 with the last installment thereon, w T hich 
matured on May 1, 1950, being paid on October 25, 1950. 
Defendants thereupon defaulted in the payment of the bal¬ 
ance and plaintiff declared the entire amount of said balance 
to be due and payable. 

5. That there is due and owing to the plaintiff from the 
defendants, and each of them, on said note a balance in the 
sum of Fifteen Thousand Four Hundred and no/100 Dol¬ 
lars ($15,400.00) with interest thereon at 5% per annum 
from May 1, 1950, which sum the defendants failed and 
refused to pay although demand has been made upon them 
to do so. 
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6. Plaintiff further avers that defendants Samuel Maizel 
and Mary M. Maizel are the owners, as tenants by the en¬ 
tirety, of a piece of real estate known as Lot 34 in Square 
3260 improved by premises 5506 4th Street, N. W., Wash¬ 
ington, D. C., that in the deed of said property they are 
described as Sam Maizel and Mary Maizel. Said real estate 
is encumbered by a deed of trust dated March 15, 1950, and 
recorded in Liber 9166 at folio 205, to Washington Loan 
and Trust Company, Trustee, to secure the payment of a 
promissory note to the order of the Lincoln National Bank 
of Washington in the aomunt of $8,000.00. 

7. Plaintiff avers on information and belief that these 
defendants are not possessed of any other assets and that 
they will not be able to recover the debt due them upon 

the aforementioned promissory note unless this court 
3 impresses a lien on said property and orders it sold 
to satisfy the aforesaid debt to the plaintiff. 

WHEREFORE, the premises considered, plaintiff prays: 

1. That a judgment be entered against the defendants, 
and each of them, in favor of plaintiff in the sum of Fifteen 
Thousand Four Hundred and no/100 Dollars ($15,400.00) 
with interest at five per centum (5%) per annum from May 
1,1950, besides the costs of these proceedings. 

2. That a trustee be appointed herein to sell the afore¬ 
mentioned piece of real estate and, after the payment of 
the balance of the indebtedness secured by the deed of trust 
thereon and all expenses incident to the sale, the net balance 
of the proceeds be paid over to the plaintiff to be applied 
on account of the aforesaid indebtedness of said defendants 
to her. 

3. And for such other and further relief as the nature of 
the case may require and to the court may seem just and 
proper. 

Julius Aronoff, 

Attorney for Plaintiff , 
1406 G Street, N. W., 
Washington 5, D. C. 


i 
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4 Filed Feb 20 1951 

Answer of Jack Plotkin and Counter Claim. 

First Defense. 

The complaint fails to state a claim upon which relief can 
be granted. 

Second Defense. 

Defendant denies he is indebted to the plaintiff in the 
amount sued for or for any amount whatsoever. 

Third Defense. 

Defendant was duly adjudged a bankrupt by the United 
States District Court for the Eastern District of Virginia, 
and that the claim of the plaintiff has been discharged 
thereby. 

WHEREFORE, defendant demands that the complaint 
herein be dismissed with costs. 

Brown and Brown, 

By Benjamin B. Brown, 

Attorneys for Defendant, 
514 Colorado Building, 
Washington 5, D. C. 

5 Counter-Claim. 

For a counter-claim against the plaintiff, defendant al> 
leges as follows: 

1. Defendant is a citizen of the United States and a resi¬ 
dent of the District of Columbia. 

2. Plaintiff, MOLLY EPSTEIN, is a citizen of the United 
States and a resident of the District of Columbia. 

3. On or about November 14th, 1950, plaintiff, MOLLY 
EPSTEIN, appeared before the Judge of the County Court 
of Arlington, Virginia, and did then and there falsely and 
maliciously, and without reasonable or probable cause what¬ 
soever, charge and accuse the defendant, JACK PLOTKIN, 
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with having committed a criminal offense, a violation of 
Section 18-178 of the Code of Virginia, in that they charged 
the said defendant with taking, stealing and carrying away 
of certain goods and chattels of the said MOLLY EPSTEINT, 
to wit: 1 cash register, 1 meat case, 1 General Motor De¬ 
livery Truck and 1 Chevolet Delivery Truck, all of the value 
of more than $50.00 in lawful United States currency, felo¬ 
niously and against the peace and dignity of the Common¬ 
wealth of Virginia; that said MOLLY EPSTEIN did cause 
and procure a warrant of arrest to be issued by the said 
Court charging the defendant with the offense as described 
herein. 

4. That as a result of the issuance of the said warrant, 
plaintiff caused and procured members of the Police De¬ 
partment of Arlington County, Virginia, to take the said 
defendant to the Arlington County Police Department, 
where he was charged with said offense and his name was 
put on the Police Blotter, and he was finger-printed and was 
otherwise humiliated; that the defendant was incarcerated 
for a long period of time until released on Bond for his 
appearance in said Court to answer said charge; that there¬ 
after this defendant was caused to appear before the said 
Court and although the prosecuting attorney did not de¬ 
sire to prosecute the cause, plaintiff insisted that he be 
prosecuted, whereupon plaintiff’s attorney was appointed 
special prosecutor, and after a hearing thereon, the charge 
was then and there entered nolle prosequi; that the 
6 said charge was false; that there was no reasonable 
or probable cause for the said prosecution; that the 
said plaintiff made the said charge from a motive of malice; 
that defendant was at and before the time of his arrest a 
reputable person, and that said prosecution has greatly im¬ 
paired his business dealings and has caused him humilia¬ 
tion and embarrassment among his friends and acquaint¬ 
ances; that defendant suffered great mental anguish and 
was made ill and has suffered other injuries as a result 
of the aforesaid malicious prosecution, and he has been 
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greatly exposed and injured in his credit standing, position 
and circumstances as a result of the fasle imprisonment and 
malicious prosecution aforesaid; that he was compelled to 
expend large sums of money for counsel fees and expenses. 

WHEREFORE, defendant brings this suit and claims 
of the plaintiff the sum of Twenty five thousand and 00/000 
($25,000.00) Dollars, compensatory damage and Fifteen 
thousand and 00/000 ($15,000.00) Dollars punitive damages, 
besides costs of this suit. 

Brown and Brown, 

By Benjamin B. Brown, 

Attorneys for Defendant, 
514 Colorado Building, 
Washington 5, D. C. 


Defendant demands a trial by Jury on all the issues 
herein. 


Brown and Brown, 

By Benjamin B. Brown, 

Attorneys for Defendant. 


7 Filed Feb 20, 1951 

Answer of Samuel Maizel and Counter-Claim. 

First Defense. 

The complaint fails to state a claim upon which relief 
can be granted. 

Second Defense. 

Defendant denies he is indebted to the plaintiff in the 
amount sued for or for any amount whatsoever. 

Third Defense. 

Defendant was duly adjudged a bankrupt by the United 
States District Court for the Eastern District of Virginia, 
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and that the claim of the plaintiff has been discharged 
thereby. 

WHEREFORE, defendant demands that the complaint 
herein be dismissed with costs. 

Brown and Brown, 

By Benjamin B. Brown, 

Attorneys for Defendant, 
514 Colorado Building, 
Washington 5, D. C. 

8 Counter-Claim. 

For a counter-claim against the plaintiff, defendant 
alleges as follows: 

1. Defendant is a citizen of the United States and a resi¬ 
dent of the District of Columbia. 

2. Plaintiff, MOLLY EPSTEIN, is a citizen of the United 
States and a resident of the District of Columbia. 

3. On or about November 14th, 1950 plaintiff, MOLLY EP¬ 
STEIN, appeared before the Judge of the County Court of 
Arlington, Virginia, and did then and there falsely and mali¬ 
ciously, and without reasonable or probable cause whatso¬ 
ever, charge and accuse the defendant, SAMUEL MAIZEL, 
with having committed a criminal offense, a violation of 
Section 18-178 of the Code of Virginia, in that they charged 
the said defendant with taking, stealing and carrying 
away of certain goods and chattels of the said MOLLY 
EPSTEIN, to wit: 1 cash register, 1 meat case, 1 General 
Motor Delivery Truck and 1 Chevrolet Delivery Truck, all 
of the value of more than $50.00 in lawful United States 
currency, feloniously and against the peace and dignity of 
the Commonwealth of Virginia; that said MOLLY EP¬ 
STEIN did cause and procure a warrant of arrest to be 
issued by the Court charging the defendant with the offense 
as described herein. 

4. That as a result of the issuance of the said warrant, 
plaintiff caused and procured members of the Police 
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Department of Arlington County, Virginia to take the said 
defendant to the Arlington County Police Department, 
where he was charged with said offense and his name was 
put on the Police Blotter, and he was finger-printed and was 
otherwise humiliated; that the defendant was incarcerated 
for a long period of time until released on Bond for his 
appearance in said Court to answer said charge; that there¬ 
after this defendant was caused to appear before the said 
Court and although the prosecuting attorney did not desire 
to prosecute the cause, plaintiff insisted that he be pro¬ 
secuted, whereupon, plaintiff’s attorney was appointed 
special prosecutor, and after a hearing thereon, the 
9 charge was then and there entered nolle prosequi; 

that the said charge was false; that there was no 
reasonable or probable cause for the said prosecution; that 
the plaintiff made the said charge from a motive of malice; 
that defendant was at and before the time of his arrest a 
reputable person, and that said prosecution has greatly 
impaired his business dealings and has caused humiliation 
and embarrassment among his friends and acquaintances; 
that defendant suffered great mental anguish and was made 
ill and has suffered other injuries as a result of the afore¬ 
said malicious prosecution, and he has been greatly exposed 
and injured in his credit standing, position and circum¬ 
stances as a result of the false imprisonment and malicious 
prosecution aforesaid; that he was compelled to expend 
large sums of money for counsel fees and expenses. 

WHEREFORE, defendant brings this suit and claims 
of the plaintiff the sum of Twenty five thousand and 00/100 
($25,000.00) Dollars, compensatory damage and Fifteen 
thousand and 00/100 ($15,000.00) Dollars punitive dam¬ 
ages besides costs of this suit. 

Brown and Brown, 

By Benjamin B. Brown, 

Attorneys for Defendant, 
514 Colorado Building, 
Washington 5, D. C. 
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Defendant demands a trial by jury on all the issues 
herein. 


Brown and Brown, 

By Benjamin B. Brown, 

Attorneys for Defendant. 

• #•*•**•*• 
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Filed Mar 19 1951 


Motion to Strike Counter-Claim of Defendant Jack Plotkin. 


The plaintiff, by her attorney, respectfully moves this 
Honorable Court to strike the counterclaim of defendant, 
Jack Plotkin, for the reason that subsequent to the occur¬ 
rence of the events alleged therein, said defendant filed a 
petition in bankruptcy in the United States District Court 
for the Eastern District of Virginia, on, to wit, November 21, 
1950, and defendant’s rights, if any, in said cause of action 
vested in the trustee by operation of law. 

Julius Aronoff, 

Attorney for Plaintiff , 

1406 G Street, N. W., 
Washington 5, D. C. 

11 Filed Mar 19 1951 


Motion to Strike Answer and Counter-Claim of Defendant 

Samuel Maizel. 


The plaintiff, by her attorney, respectfully moves this 
Honorable Court to strike the answer and counterclaim of 
defendant Samuel Maizel, and for ground therefor states as 
follows: 

1. The first and second defenses presented by said defend¬ 
ant fail to plead facts forming the basis of the conclusions 
stated. 

2. The subject matter of the third defense was decided 
adversely to defendant when the court overruled his motion 
to stay the proceedings because of his bankruptcy petition, 
and is not now available as a defense. 
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3. The counterclaim should he stricken for the reason 
that subsequent to the occurrence of the events alleged 
therein, said defendant filed a petition in bankruptcy in the 
United States District Court for the Eastern District of 
Virginia, on, to wit, November 21, 1950, and defendant’s 
rights, if any, in said cause of action vested in the trustee 
by operation of law. 

Julius Aronoff, 

Attorney for Plaintiff, 

1406 G Street, N. W., 
Washington 5, D. C. 

12 Piled Apr 13 1951 

Order Granting Motions of Plaintiff to Strike Counter- 
Claims of Defendants Samuel Maizel and Jack Plotkin 
and Denying Motions of Plaintiff to Strike the Answers 
of Defendants Samuel Maizel and Mary M Maizel. 

Upon consideration of the motions of plaintiff, Molly 
Epstein, to strike the counterclaims filed by defendants, 
Samuel Maizel and Jack Plotkin and of the answers of 
defendants Samuel Maizel and Mary M. Maizel, the opposi¬ 
tion to said motions filed by said defendants, and of the 
arguments of counsel, it is by the court this 13th day of 
April, 1951, 

ORDERED that the motions of plaintiff, Molly Epstein, 
to strike the counterclaims of defendants Samuel Maizel 
and Jack Plotkin be, and the same are hereby, granted, and 
said counterclaims are hereby dismissed; and it is further 

ORDERED that the motions of said plaintiff to strike the 
answers of defendants Samuel Maizel and Mary M. Maizel 
be, and the same are hereby, denied. 

By The Court : 

Charles P. McLaughlin, 
Judge. 
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13 Filed May 10 1951 

Notice of Appeal. 

Notice is hereby given this 10th day of May, 1951, that 
Samuel Maizel and Jack Plotkin hereby appeals to the 
United States Court of Appeals for the District of Columbia 
from the judgment of this Court entered on the 13th day of 
April, 1951 in favor of plaintiff Mollie Epstein against said 
Samuel Maizel and Jack Plotkin 

Brown and Brown, 

By. Benjamin B. Brown, 

Attorney for Defendants, 
514 Colorado Bldg. 

• ••••*•••• 
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STATEMENT OF QUESTIONS PRESENTED. 

In the opinion of appellee, the questions are: 

1. Whether an order granting a motion of plaintiff to 
dismiss counterclaims filed by two of three defendants while 
the claims against them and the counterclaim of the third 
defendant remained for trial in the District Court is such a 
final decision of the District Court from which an appeal 
will lie, where the District Court did not make an express 
determination that there is no just reason for delay nor 
expressly directed the entry of judgment on the dismissal 
of the counterclaims. 

2. Whether under the Bankruptcy Act in effect on No¬ 
vember 21, 1950, a right of action under the laws of the 
State of Virginia for damages for malicious prosecution 
and false arrest alleged to have resulted to appellants be¬ 
fore adjudication in bankruptcy passed to or vested in the 
trustee in bankruptcy upon his appointment after ad¬ 
judication. 
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IN THE 


United States Court of Appeals 

Fob the District of Columbia Circuit. 


No. 11,053. 


SAMUEL MAIZEL, JACK PLOTKIN, Appellants, 

v. 

MOLLY EPSTEIN, Appellee. 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLEE. 


COUNTER-STATEMENT OF THE CASE. 

While appellee does not question the accuracy of the 
Statement of the Case contained in the brief of the appel¬ 
lants, so far as it goes, she believes it will be helpful to the 
Court to set forth the following additional matters : 

The suit filed by appellee on the promissory note was 
against the appellants as well as Mary M. Maizel, the wife 
of appellant Samuel Maizel, and one of the three makers 
of the note (J. A. 1-3). 


| 
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In addition to a prayer for judgment against the three 
defendants in the amount of $15,400.00 plus interest and 
costs, appellee also prayed to impress a lien on a piece of 
property in the District of Columbia owned jointly by de¬ 
fendants Samuel Maizel and Mary M. Maizel and that a 
trustee be appointed to sell said real estate and apply the 
net proceeds, after the payment of a deed of trust indebted¬ 
ness thereon and all expenses incident to the sale, on ac¬ 
count of the indebtedness of the defendants to appellee 
(J. A. 3). 

The appellants, in their answer to the complaint of ap¬ 
pellee, in addition to pleading their respective adjudica¬ 
tions as bankrupts, also denied the indebtedness to appellee 
(J. A. 4, 6). Mary M. Maizel, the third defendant named 
in the complaint, also filed an answer and, like appellants, 
a counterclaim for malicious prosecution and false arrest 
growing out of the same transaction. Appellee did not 
move to strike the counterclaim of said defendant but filed 
a reply thereto. 

The order granting the motions of plaintiff to strike the 
counterclaims of defendants Samuel Maizel and Jack 
Plotkin, entered by the District Court on April 13, 1951 
(J. A. 10) did not affect the third defendant to said action, 
Mary M. Maizel; with respect to said defendant, the case 
is at issue awaiting trial on both the complaint and counter¬ 
claim. 

The statement of the appellants to the effect that their 
counterclaims for malicious prosecution and false arrest 
alleged, among other things, that on November 14, 1950 
appellee had maliciously instituted criminal proceedings in 
Arlington, Virginia, against them, and that after trial they 
were acquitted, (Appellants’ brief 2) is not in accordance 
with their statements actually appearing in their respective 
counterclaims that the charges against them were entered 
nolle prosequi (J. A. 5, 8). 

The District Court did not direct the entry of a final 
judgment upon the counterclaims of two of the three de- 
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fendants in the original action upon an express determina¬ 
tion that there is no just reason for delay and upon an ex¬ 
press direction for the entry of judgment. The only order 
entered was the one of April 13,1951 (J. A. 10). 

FEDERAL RULE OF CIVIL PROCEDURE INVOLVED. 

In addition to the statutes cited by the appellants on 
pages 3 and 4 of their brief, appellee deems pertinent Rule 
54(b) of the Federal Rules of Civil Procedure, which is set 
forth in full: 

Rule 54. Judgments; Costs 

“(b) Judgment Upon Multiple Claims. When more 
than one claim for relief is presented in an action, 
whether as a claim, counterclaim, cross-claim, or third- 
party claim, the court may direct the entry of a final 
judgment upon one or more but less than all of the 
claims only upon an express determination that there 
is no just reason for delay and upon an express direc¬ 
tion for the entry of judgment. In the absence of such 
determination and direction, any order or other form 
of decision, however designated, which adjudicates less 
than all the claims shall not terminate the action as to 
any of the claims, and the order or other form of deci¬ 
sion is subject to revision at any time before the entry 
of judgment adjudicating all the claims.” (As amended 
Dec. 27,1946, effective March 19,1948.) 

SUMMARY OF ARGUMENT. 

1. The order of the District Court dismissing the counter¬ 
claims of only two of three defendants, leaving for trial the 
complaint against all defendants and the counterclaim of 
the third defendant, and where the said court did not 
(1) make an express determination that there is no just 
reason for delay, nor (2) expressly direct the entry of judg¬ 
ment on said counterclaims, is not a final decision which is 
subject to review by the Court of Appeals under Sec. 1292 
of the Judicial Code (28 U. S. C. Sections 1291, 1292). 
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2. The Bankruptcy Act of July 1, 1898, c. 541, Sec. 70; 
30 Stat. 565; U. S. C. A. Title 11, Sec. 110, was amended by 
the Act of June 22, 1938, c. 575 Sec. 1; 52 Stat. 879; U. S. 
C. A. Title 11, Sec. 110a (5), (6). By the amendment the 
Congress vested in the trustee in bankruptcy rights of 
action of the bankrupt except such ex delicto actions as are 
specifically defined and enumerated. Only libel, slander, 
injuries to the person of the bankrupt or of a relative, 
whether or not resulting in death, seduction, and criminal 
conversation, are thus expressly excluded. Expressio unius 
est exclusio alterius. Therefore, a right of action for dam¬ 
ages for malicious prosecution and false arrest, in 1950, 
which the appellants may have had prior to adjudication 
passed and vested in the trustee in bankruptcy upon ad¬ 
judication. 


ARGUMENT. 

1. The Order Appealed From is Not Now Appealable. 

Appellants here appeal from an order of the District 
Court which dismissed, on motions of plaintiff, their coun¬ 
terclaims (J. A. 10,11). The original action was by appel¬ 
lee against the two appellants and another person as de¬ 
fendants. All three defendants filed answers to the com¬ 
plaint. All three defendants also filed almost identical 
counterclaims based on the same set of facts. The order 
of the District Court dismissing the counterclaims of ap¬ 
pellants left the principal claim of plaintiff appellee against 
them and their co-defendant, as well as the counterclaim 
of said co-defendant, for trial in said court. This court, in 
several recent cases, has considered the appealability of 
orders disposing of less than all claims in multiple claim 
cases in the light of Rule 54(b) of the Federal Rules of 
Civil Procedure, as amended December 27, 1946, effective 

March 19, 1948. David v. District of Columbia __U. S. 

App. D. C., 187 F. (2d) 204 (decided December 14, 

1950); Felder v. D. Loughran Company, Inc., _XJ. S. 

App. D. C.. 188 F. (2d) 623 (decided January 11, 
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1951); Roberts v. American, Newspaper Guild, _U. S. 

App. D. C. ..., 188 F. (2d) 650 (decided February 26, 
1951). In each case the holding was that this Court lacked 
jurisdiction to review the orders which disposed of less 
than all claims in the action. The basis for the holdings is 
that the point is jurisdictional in that the Circuit Court of 
Appeals, under Sections 1291 and 1292 of the Judicial Code, 
28 U. S. C., Secs. 1291 and 1292, is endowed with jurisdic¬ 
tion over appeals from all final decisions of the District 
Court and that an order disposing of one or more but less 
than all of the claims lacks finality unless the lower court 
makes an express determination that there is no just cause 
for delay or an express direction for the entry of judgment. 
The order in the case at hand discloses no such action by 
the District Court. 

The rule was stated in Felder v. D. Loughran Company, 
Inc., supra, as follows: 

“Thus we have an appeal with respect to one but not 
all of the claims involved in the action. Rule 54(b) 
of the Federal Rules of Civil Procedure accordingly 
applies. The court did not make an express determina¬ 
tion that there is no just cause for delay and did not 
expressly direct the entry of judgment, as required by 
said Rule as a condition to the finality, and therefore 
r the appealability, of an order which adjudicated less 

than all the claims. For this reason the appeal must 
be dismissed.” 

Rule 54(b) is applicable to dismissals of counterclaims. 
Winsor v. Daumit, 179 F. (2d) 475 (C. A. 7, 1950). Robin- 
► son Bros. <£ Co., Inc. v. Tygart Steel Products Co., Inc., 184 

F. (2d) 534 (C. A. 3,1950). 

See also Huntington Palisades Property Owners Corp. 
v. Metropolitan Finance Corp., 180 F. (2d) 132 (C. A. 3, 
1950). Packard Motor Car Co. v. Gem Manufacturing Co., 
187 F. (2d) 65 (C. A. 7, 1950). 

It is respectfully submitted that, since the order dismiss¬ 
ing the counterclaims lacks finality and appealability, this 
appeal should be dismissed. 



2. The Right of Action of Appellants for Malicious Prose¬ 
cution and False Arrest Passed to and Vested in the 
Trustee in Bankruptcy Under the Bankruptcy Act in 
Effect in 1950. 

While it is appellee’s position that the instant appeal 
should be dismissed without a discussion of the bankruptcy 
question, it is respectfully submitted that on the merits the 
decision of the lower court was correct and should be 
affirmed. 

Sec. 70 of the Bankruptcy Act of 1898, prior to the 1938 
amendment, provided that the trustee in bankruptcy was 
vested by operation of law with certain enumerated classes 
of property of the bankrupt. Sec. 70a (5) and (6) read as 
follows: “Property which prior to the filing of the peti¬ 
tion he could bv anv means have transferred or which might 
have been levied upon and sold under judicial process 
against him; # * *. (6) Rights of action arising upon 

contracts or from the unlawful taking or detention of, or 
injury to, his property.” This was the statutory language 
when In Re Haensell, 91 Fed. 355, relied upon by appel¬ 
lants, was decided by the District Court for the Northern 
District of California in 1899. In that case the trustee in 
bankruptcy filed an application for leave to continue to 
prosecute a suit for malicious prosecution instituted by the 
bankrupt. The application was denied. The court took 
the position that the bankrupt himself had the right to de¬ 
termine whether or not the action should be further prose¬ 
cuted and that it was without jurisdiction to make any 
order on the application. Apparently no appeal was taken. 

The second case relied upon by appellants, Ruebush v. 
Funk , 63 F. (2d) 170, was decided in 1933 on the basis of 
the above-quoted language of the Act of 1898. That case 
did not involve an action for malicious prosecution; the 
question was whether a verdict, before entry of judgment, 
could be characterized as “property” within the meaning 
of the Bankruptcy Act. The situation there was as fol¬ 
lows: The bankrupt, some months prior to the filing of 
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the petition in bankruptcy, filed a suit for damages for 
bodily injuries to himself and property damage to his au¬ 
tomobile arising out of a collision; he had entered into an 
agreement with the attorneys who represented him in the 
action for a fee equal to one-third of any recovery. The 
suit proceeded to trial and he was awarded a verdict of 
$4500.00 for the bodily injuries and $250.00 for the prop¬ 
erty damage. A motion to set aside the verdict was made 
but never acted upon by the court. The petition in bank¬ 
ruptcy was filed thereafter and about nine days later the 
insurance company, on behalf of the defendant in the neg¬ 
ligence suit, paid $4750.00 to the clerk of the court who in 
turn paid over the money to the attorney for the plaintiff 
(bankrupt). The court pointed out that inasmuch as the 
question involved a right of action it properly fell within 
the provisions of subsection 6 of Sec. 70a of the Bankruptcy 
Act rather than subsection 5 (appellant’s brief 7). It 
should be borne in mind that subsection 5 of the 1898 Act 
did not contain the words “including rights of action” 
after the first word “Property”; these words were sup¬ 
plied by the 1938 amendment. Subsection 6 of the 1898 
Act was limited to rights of action arising upon contracts 
or from the unlawful taking or detention of or injury to 
the bankrupt’s property. The court felt that under that 
language of subsection 6 other rights of action, such as the 
ex delicto actions, were excluded, using the following lan¬ 
guage (page 172): “Subsection 5 and subsection 6 of sec¬ 
tion 70a of the Bankruptcy Act must be read together and 
Congress evidently intended that rights of action should be 
dealt with in subsection 6 which provides that only rights 
of action arising upon contract or from the unlawful taking 
or detention of or injury to the bankrupt’s property shall 
pass to the trustee. Under the rule of construction of stat¬ 
utes other rights of action are excluded and would not 
pass.” (Emphasis supplied). The case of Sibley v. Nason, 
196 Mass. 125, 81 N. E. 887, 12 L. R. A. (N. S.) 1173, 124 
Am. St. Rep. 520, 12 Ann. Cas. 938, cited by the court in 
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the Ruebush case was decided on the same basis, namely, 
that the right of action was not property within the mean¬ 
ing of subsection 5 nor included in subsection 6 because 
not a right of action arising upon a contract. 

The language of subsection 5 was drastically changed by 
the 1938 amendment of the Bankruptcy Act (52 Stat. 879). 
It is set forth in full on page 3 of appellants’ brief and will 
not be here repeated. An examination of the amended sub¬ 
section, which was in force in 1950 and not in force at the 
time of the decisions in In Re Haensell, supra, and Ruebush 
v. FunJc, supra, and comparison with the language of said 
subsection prior to the amendment will disclose the scope 
of the changes effected. The words “including rights of 
action” were inserted after the first word “Property”; the 
words “or otherwise seized, impounded, or sequestered” 
were added at the end of the first sentence. The proviso 
reading “Provided, that rights of action ex delicto for libel, 
slander, injuries to the person of the bankrupt or of a rela¬ 
tive, whether or not resulting in death, seduction, and crim¬ 
inal conversation shall not vest in the trustee unless by the 
law of the State such rights of action are subject to attach¬ 
ment, execution, garnishment, sequestration, or other judi¬ 
cial process:” was added. Subsection 6 was amended by 
addition of the words “or usury”. These changes can 
hardly be characterized as slight. Neither can it be fairly 
said that Sec. 70 continued to recognize the exemption of 
purely personal torts as distinguished from property dam¬ 
age when the Congress enumerated with great particularity 
the torts that are not to vest in the trustee. 

It is significant that appellants cited no case which was 
decided subsequent to 1938 in support of their position. 
Empire Tractor Corp. v. Time, Inc., 91 F. Supp. 311, de¬ 
cided June 12,1950, held that an action for libel existing in 
favor of a bankrupt corporation is based on such an injury 
to the bankrupt’s property that title passes to the trustee 
under Sec. 70a (6), and is not effected by the language of 
the first proviso in Sec. 70a (5). This is so even though 
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libel is one of the ex delicto actions expressly enumerated 
as not vesting in the trustee by the language of subsection 
(5). This case is demonstrative of the trend toward vest¬ 
ing of causes of action in the trustee unless expressly ex¬ 
cluded by the language of the statute. See also, to the 
same effect, In Re New York Woman, Inc., 34 F. Supp. 831. 

Had the Congress intended, under the 1938 amendment 
to the Bankruptcy Act, not to vest in the trustee the ex 
delicto actions for malicious prosecution or false arrest, 
it could easily have enumerated them along with libel, 
slander, the physical injuries, seduction, and criminal con¬ 
versation. The well known canon of statutory construction, 
expresio unius est exclusio alterius, is particularly appli¬ 
cable to the case at bar. This seems to be the rule referred 
to by the court in Ruebush v. Funk, supra, quoted herein¬ 
above. 

See also, for the applicability of said rule, Midland Coop¬ 
erative Wholesale v. I ekes, 125 F. (2d) 618, 625-626. 

The omission of malicious prosecution and false arrest 
from the enumeration of the tort actions which are not to 
vest in the trustee must have been intended by the Con¬ 
gress; such a cause of action in the bankrupt therefore 
vests in the trustee. 

CONCLUSION. 

It is respectfully submitted that this appeal should be 
dismissed because the order appealed from lacks finality 
and appealability at this time. Should the Court consider 
the bankruptcy question, it is respectfully submitted that 
the appellants’ cause of action as set forth in their counter¬ 
claims vested in the trustee in bankruptcy and the holding 
of the District Court should therefore be affirmed. 

Respectfully submitted, 

Julius Aronoff, 

Attorney for Appellee . 


